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and by citation of leading recent authorities has brought the 
book up to date. A careful comparison of the present edi- 
tion with former editions shows more than a perfunctory 
revision. While the author has not found it necessary to de- 
part from the statements made by him on previous occasions, 
these statements are in numerous instances recast in clearer 
and simpler form. The selection of recent decisions is made, 
it is perhaps needless to say, with admirable discrimination. 
It does not profess, however, to be more than a selection. 

In form the book is somewhat changed, the original anno- 
tations being abandoned, and in their place paragraph head- 
ings being substituted, These headings have been given with 
evident care, and in addition to the fact that they more read- 
ily catch the eye than the former annotations, they seem to 
us to be an improvement both in respect to their larger num- 
ber and their contents. 

Professor Huffcut has expanded the American notes to a 
marked degree, and has rendered a valuable service to the 
many American lawyers who have found in Sir William 
Anson's book a satisfactory analysis of the principles of con- 
tract. 

With the printer's aid the material has been compressed 
into a book of the same size as the former American edition, 
and there is thus lost something of the attractive appearance 
of the earlier edition, which was almost a model of law-book 
printing. But in view of the modern tendency to expand 
legal treatises into series of volumes, this effort to present 
the subject in compact form will no doubt meet with favor. 

Were it not for the fact that Anson on Contracts is an au- 
thority the merit of which is universally recognized we should 
with pleasure take this opportunity to refer to its many points 
of superiority. Under the circumstances such a discussion of 
the book would be, we believe, superfluous. 



Principles of Contract at Law and in Equity. By Sir 
Frederick Pollock, Bart. Third American from the 
Seventh English Edition. With Annotations and Addi- 
tions by Gustavus H. Wald, Late Dean of the Law School 
of the University of Cincinnati, and Samuel Williston, 
Weld Professor of Law in Harvard University. New 
York: Baker, Voorhis & Co. 1906. Pp. cliv. 985. 

This work and the recently published edition of Anson on 
Contracts, edited by Professor Huffcut, will serve better than 
any other two text-books on the subject to place before the 



BOOK REVIEWS. 12J 

reader the contemporary views of English courts upon the 
subject of contracts. 

To the practitioner who seldom puts text-books to any use 
except as guides to cases this American annotation of Pol- 
lock's book is a most valuable asset. Here he will no doubt 
find as much material in the form of annotation as in Pro- 
fessor Huff cut's new edition of Anson. The searches of these 
two annotators for the various flora and fauna of American 
contractual theories in different latitudes have probably left 
no contract specimen uncollected or uncatalogued that ex- 
ists to-day between the Gulf of Mexico and Hudson's Bay. 

This new edition of Pollock's book contains much matter 
written by Professor Williston which is supplemental to the 
last London Edition (the seventh) . As this matter is inserted 
in the text without other warning than in the preface, the 
authorship of the text is capable of being misunderstood un- 
less the preface is first read, — a task contrary to the common 
habit of practitioners and students. The result is that Pro- 
fessor Williston 's original work receives whatever acceptance 
is usually given to Sir Frederick Pollock's views and Sir 
Frederick Pollock will obtain credit for a great deal that he 
never wrote. If, however, the members of this intellectual 
copartnership are satisfied with the arrangement, the rights 
of third parties are probably not further affected than by- 
being put to the trouble of determining the authorship of 
the text where authorship is material. As an authority the 
author and the annotator are probably of equal weight. Pro- 
fessor Williston, desiring to complete the unfinished text of 
Sir Frederick Pollock's work, has written pp. 237 to 278, on 
"Contracts for the Benefit of a Third Person in the United 
States"; pp. 333-369, on "Repudiation of Contracts," and 
pp. 811-880, on "Discharge of Contracts." Whatever crit- 
icism might be made from a literary point of view as to these 
interjections, the only one of substantial nature is that in 
fairness to the reader there should be some notice given him 
at those points where he passes from the one author to the 
other. We believe, however, that the increased circulation 
which in its present form will be given to much of Professor 
Williston 's work heretofore appearing only in the Harvard 
Law Review fully compensates for any objections to the 
style or manner in which that end is accomplished. It is to 
be hoped that the practitioner will not omit to use this work 
in conjunction with the very valuable collection of cases on 
contracts published in 1903-4 by Professor Williston. which 
is also quite fully annotated. 

Before passing from the subject of the annotations and 
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supplements made by Professor Williston to the work of Sir 
Frederick Pollock, we venture to hope that Professor Willis- 
ton will at some future time publish an original treatise on 
the subject. The annotation of Greenleaf on Evidence by 
Professor Wigmore produced a patch-work which impelled 
the annotator to write an independent treatise. Unless a 
similar result follows in the case of Professor Williston we 
shall certainly regret if as a substitute for such a work he 
accepted the conditional gift of the notes of the late Professor 
Wald and elected to appear in his present dual rdle of author 
of part only of the work and annotator of all. 

Concerning the text of Sir Frederick Pollock's book we now 
desire to make some comment. 

It should never be forgotten that Sir Frederick was the first 
modern writer on Contracts who appealed to the Year Books 
for light on the origin of contractual theories of English law, 
and if his contributions to the knowledge of the early history 
of assumpsit and of consideration have not been as valuable 
as those of later writers we must always feel that he deserves 
all the honor accorded to the hardy pioneer. 

Had not Sir Frederick by examining the Year Books shown 
in his first edition that some light should be obtained from 
them concerning the origin of assumpsit, probably Mr. Jus- 
tice Holmes, Judge Hare and Professor Ames would never 
have been stimulated to make those more thorough researches 
into the Year Books which fortunately have finally thrown 
some light upon the origin of the English bilateral con- 
tract. 

Sir Frederick himself said of Mr. Justice Willes that from 
Willes he "learned to taste the Year Books", and our Ameri- 
can scholars owe to Sir Frederick's example at least an in- 
crease of appetite. 

Students seeking an introduction to the law of contracts 
by the aid of some text-writer do not, however, find this work 
sufficiently clear in style and arrangement to cause them to 
prefer Sir Frederick's guidance to that of either Sir William 
Anson or Professor Harriman or Professor Lawson. To say 
that the work is designed for advanced students or for active 
practitioners but not for beginners is to confess that the ele- 
mentary principles of contract are not lucidly stated. The 
work is that of the theorizer, the weigher of ancient influences 
and tendencies, the erudite scholar learned in the law of Ger- 
many and of Rome as well as in the law of England. The 
author is arguing upon evidence which he assumes his reader 
has already heard and digested. The reader too often has 
never heard or comprehended the evidence, and is conse- 
quently frequently confused rather than aided. There is in 
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fact so much reference to Roman law, to Germanic law, to 
the law of Bracton, to the Continental law, that these refer- 
ences are of interest only to a very advanced student of con- 
tracts; certainly of no interest to the practitioner; and the 
tyro in trying to swim with the current is lost in some medieval 
eddy. The style is rather that of the philosophical speculator 
than that of the didactic instructor. 

On the subject of the origin and development of the doc- 
trine of Consideration in the action of Assumpsit the text 
from the first edition to the present has always been confus- 
ing to the beginner, and is still not wholly free from obscurity 
to the more experienced reader. Thus, why did the author 
interject into the middle of his account of the formal con- 
tracts of English law — the specialty, the written contract 
as required by the statute of Frauds, the contract of record — 
a discussion of the introduction of Assumpsit, an action 
brought only to enforce informal contracts? One explana- 
tion might be that the author wished to complete his narra- 
tive concerning the early writs — Debt and Covenant — but 
the effect on the inexperienced mind is confusing. Another 
reason for the awkward arrangement might be — probably 
is — that in his first edition the author did not associate 
exclusively the action of Assumpsit with Consideration. 
After the chapter on formal contracts follows a chapter on 
" Consideration." 

In the original edition the author fell into the error (which 
as we shall hereafter show he has fully acknowledged but not 
in the present edition) of tracing Consideration to the "causa" 
of the Roman law. (First ed. p. 149). 

The author in his first edition frankly admitted that "the 
history of the English doctrine is obscure, at least the present 
writer has found it so." (First ed. p. 149.) Our criticism is 
designed to point out that in view of the original confessed 
errors of the author — errors assuredly pardonable in a pioneer 
— the entire discussion of Consideration ought to have been 
rewritten, instead of the attempts to patch up former defec- 
tive construction by taking off old shingles here and there 
and putting on new ones. 

It is to be regretted that the American editor has not 
reprinted in the form of a foot-note or appendix Sir Fred- 
erick's own statement of his indebtedness to two American 
scholars for their researches into the history of Considera- 
tion. The importance of this note can only be understood 
by reading at least a portion of it: 

"... the action of Assumpsit was a special kind of trespass 
on the case, an action for damages incurred by the plaintiff through 
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the defendant's failure in a duty voluntarily " assumed" by him; and 
one kind of action on the case which contributed to the development 
of Assumpsit was the action of deceit, founded expressly on the plain- 
tiff's actual damage, incurred through the defendant's fraud. . . 
Judge Hare in his treatise on Contracts and Mr. Ames in the Harvard 
Law Review, have insisted with much force on this aspect of the 
history. They have been the first to make out an organic connection 
between the tortious character of Assumpsit and the doctrine of Con- 
sideration in its early form. 

On the whole it would appear that the quid pro quo of debt re- 
mained in strictness what it was before, but for all practical purposes 
was merged in the wider generalization derived from Assumpsit; and 
that the " detriment to the promisee " which is essential to Assump- 
sit was independently developed as the criterion of a duty arising, in 
its original conception, not from a promise at all. . ." (Sixth 

London Ed. pp. 700-701.) 

Thus two American scholars, Hare in 1887 and Ames in 
1888, after an infinite amount of patient study of the Year 
Books, discovered that the English "consideration" was not 
the offspring of the Roman "causa" but that the conception 
resulted from the thought that if a man promised to build a 
house for another who promised to pay on completion, the 
builder's neglect to perform was such a breach of good faith 
that the term deceit could as well be applied to nonfeasance 
as to misfeasance. The fact that there was a counter-promise 
to pay on completion saved the promise to build from the 
fate of all gratuitous undertakings, but the life-giving element 
was not the reciprocal promise but the ethical conception of 
deceit — not, however, deceit in its now recognized technical 
meaning. But the author gives no explanation of the sense 
in which the term " deceit " was employed in English con- 
tract law when the bilateral contract was invented. Sir 
Frederick on another occasion , in the pages of the Harvard 
Law Review, fully acknowledged his indebtedness to the two 
writers above mentioned. In speaking of a continental 
theory concerning an action de dolo on an "informal pact" 
he observes: 

" This offers a striking parallel to the influence of the action of de- 
ceit in forming the English doctrine of Assumpsit, which is now put 
beyond question by the researches of Judge Hare and Mr. Ames." 
{Sixth Harvard Law Review, p. 391.) 

One might fairly suppose that the intellectual debt of Sir 
Frederick to his two joint creditors in America would have 
been noted in the Seventh London Edition (which Professor 
Williston has now annotated) with the same fulness in which 
the recognition was made in the appendix to the Sixth edi- 
tion. As a matter of fact the present edition omits the en- 
tire appendix on the History of Consideration; Judge Hare's 
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name or book is never mentioned either in the text or notes, 
and Professor Ames' connection with the history of Assump- 
sit is inadequately stated in the notes. The same clumsy 
plan of discussing Assumpsit in one chapter together with 
the Statute of Frauds while Consideration is treated in 
another chapter is still followed. It is true that Professor 
Ames classical Essay on Assumpsit is cited in the notes, but 
no one in examining those notes (p. 192) would imagine that 
Professor Ames had done more than dispel Sir Frederick's 
early misconception that "consideration" was derived from 
the Roman "causa." In neither text nor notes is Professor 
Ames credited with more than making a "full and careful 
historical discussion of the whole subject which supersedes 
all previous researches." (p. 155, note.) 

The researches made and material accumulated by Ameri- 
can scholars would seem to demand more extended presenta- 
tion and recognition than is given if the reader is entitled to 
be duly informed of the results of modern scholarship. 

C. D. H. 



